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LOCAL GOVERNMENT NEWS

New FOIA Law Imposes Sweeping Changes

On August 17, 2009, Governor {uinn signed Public Ace 96-0542 into law, which makes broad changes
192 the stare’s public access lows, including the Freedom of Information Act and the Open Mecrings Acr.
It also creates the office of Mublic Access Counselor and provides this offsces with the abiliry o isue
binding opinions on disputes over allesed violations of both the Fracdor of Informarion Aoy and the
Open Meerings Act. This amicle is designed o provide a briel overview of this comprehensive new
legislarion. Withour doube, this new law, effective January 1, 2000, will have a substancial impact on
units of local government in complying with Freedom of Informanon Acr {the "Ac”) requests. The
tollowing are che wp L6 things public officials should knew abour this new kac

1. Change in the Public Policy: Previously,
the Act stared it "was nor 1o be vsed o vielare
individual ||-|i|.-;|.___|.-_" Under the new starement of
the Act’s purpose, thas has near heen diminared.
The Act alss p-ll_".'i-::-l_l\l}' arated rhar it weas “nor oo
|_'|l_I |_|‘-|-L'IJ E_Ir ll'l';. F:II_I'!IIIE‘\I' '::II- rll'r‘hl.'l’“‘l? il
coermnmercial |_'|1|_..'r|::-|Lu'.v s the FOL|LLEETS of a
l_-l::'n][l_l_{_'rl'_l.\,l,l {_[ll_I_:I'I,'ITIKI_ ".'i'I_II_III.\_I Tl I'II. ||:"i|'|.1 [
unduly burden public resources, This Lainguage
has also been eliminated.  Bused wpon the
climinacion of these phrass, thee s a
presumprion thar all reconds ane open w0
inspection or copying, and emphastees the acoes
to public records is a fundamental obdiation of
eovernment z2nd thar compliznce with the Actis
2 primary dury of public bodies, regardless of
fiscal impacr.  Anather change in dw public
policy secrion is thar, under the new law, the
puhlic hody will have the burden of proving by
clear and convineing evidence thar it is exempa.

2. “Personnel  Files/Privare  Information.™
The new bw diminares the exemprion for
HI,II_'IM:IIITlI_'I files,” bt kl.'l."rl.‘\. and further defines
the -:_':v:-:_'|||'|_1l_i4|r| fem “privare inforrmanen” thar 1s
comtained  within pl_ll‘:-]l-:' fernids, “Privare
s unigue
ilentifiers.” which includes such things as social
security numbers, dovers homse  numbers,
biometric  identifiers,  personal
informarion,  medical  peconds,
relephone numbers, e, “Pemsonal imformation”
siill is exempt f disclosure woubd constiture a
“dearly  wnwarranted  invasion  of  personal
privacy,” bur now the phrase “unmwarranied

information” s now  defined

Namcial
pl_-r.:-n-u:_l]

invasion of personal privacy” is narmwdy definad
as “highly perswonal or objectionable w3
reasonable person and in which e subjecr’s
rght o privacy cutweighs any legitimate public
incerest in obtaining the mformation.” o
addition, the bill provides a new. substantial
process iF a public body intends w withhold 2
rocord from  disclosure based on either the
“pessonal informarion”  exempodon  or  the
“preliminary dratts” exemprion. [n thar case, the
public body must give the requester and the
Public Access Counselor a wrimen notice of the
public hodys intenr o deny the request or any
part of . The nonce must indude a derziled
sumrnary of the public bady's basis tor asserting
1|1|_ I_':\,{'rlll,ll_1l_l1'|. rlh';. I}“.I-'I". .'1|.':.|..|.'."i.‘- E?L:-IJI.'L'iI."]I'I.'
must notily the public body and the roquesrer,
within fve days afier recemang the norsce of
meene to deny, whether further ingquary s
warraneed.  If che Public Acess Counsclod
determines to undertake a further inguiry, 2
substantial proves is triggered Jeading woa
binding decision by the  Public
Conmselor

Ars

5. The Law Eliminates the Exemption for
Records regarding Financial Transactions.
The hill removes the exsongy exwemption
available for draft documents and memoranda
relating ro a public bodys financing and
mrkering rranscnnns.

4. Sertlement Agreements are now public
records. _.cven if they conmain confidendaliny
clases.
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5. Time for Response. The new law changes the dmeline lmom
severs business days ro fve business days. In dhe event that an
extension 15 required 1o comply with & reguest, the new baw
permits an extensson of five business days instead of seven, 172
public body misas 2 deadling, ir cannor claim an exemption for
the request beimg overly burdensome.  Further, it a public body
misses a deadling, it cannor charge any fee for copies, i fees were
permitoed in the first place (e below],

6. “Commercial Purpose” changes. Under the new law. public
enrities must comply with requesss submieted for 2 commeraal
purpose, but instead of producing thase documents within five
working days. public bodics mus produce them “within a
reasnnable }wri_-:_'ud n;;u:[j.il]..'rillt; the seee and L'frmp]L".".'iT_'.-' of the
request,” up o 21 busines days. I addinien, a municipaliy may
nnvw inguire whether the reconl is sought 1 advance a cormmercial
purpose. In the event that someone atempis o procure 2 public
recend bor a commercial purpose wathout discloasing thar the nse 1s
lor a commercial purpose, it constituees a violation of the Acr.

7. FOIA Officers. The Act requires the destnation and tonning
uf e FOTA officer, as well as reguiring omgoing education for those
officers. The idenrity of the FOLA officer must be designated on
the public enriry’s wehsire. The list of FOLA emplovees or officers
must be submimred o the Public Access Counselor. Withan six
maonths afier the new Acr goes ino effect. the deignaned
employees and officers must successtully complers an electrom
training class administered by the Public Access Counselor and,
thereafter, must have addidenal rraining annoally.  Every newly
desienated emplovee o officer muss receive training within 30
days after designation.

8. The Act requires a formal system for processing FOLA
requests, I 'he niewe Tow noguires the FOLA odficer ro note and dare
the time the request is reoeived; caloulare the Bve day response
deadline and note it i wnting on the response; keep all
decuments relaced 1o request unil is it complied with or denied:
and keep files mainmaining all FOLA reguests.

9. Use of FOIA Forms, Under the new law, 2 public body
cannod require the use of cerain forms, However, public hodies
may still require thar requests made under the Act be submimed in
wriring, The public body may require the requester o disclose
whether the request is for a commercal purpose or e decde
whither 1o granr 2 fee waiver.

10 Electronic Becords. Public bodies must prr.r-'idl.' records in an
electronic formar, if they maincain them in such a formar and dhey
are n;_u.]ur.uuﬂ 1 such a fnermar,

11.Fees and Costs.  Under the new b, public entities may not
charge fees for the first fifry pages of standard black and white

copres. An illegal fee constitures & dental of reconds wnder the Acr.
After the fist 50 pages. the ke for black-and-white cnpics
theseafter may nor exceed 154 per page unless the pulbific hody can
demonsrrare thar i acrual cost of reproduction {excuding
personnel costs) is higher (A fee equal o actual cost may be
chargad for color copies)  The acual cost of purchasng the
neconding medium, such as a disc or wpe, may be changad for
lectronic revosds. The cost of a certified copy is mited w0 51,00,

12."Public Records” now include records that contractors
have in their possession. Public entiries are now reguired w
produce public rooeds thar ase in the possession of 4 party with
whom the agency has contracted o perform 2 povernmental
function.  Speailically, municipaliies must disclose documents
held by “a party with whom the agency has coneracred o perform
a povernmental function va behall of the public body” and that
directly redate 1o the movernmental funcrion,

13. Expansion to Cover E-Mails, The Wil broadens the
definition  of “public records” by mchading  Celecrronic
communicaions,” so e-mail and other gmilas communecarions
are now covered by the Act. This nevision, however, s differen
from the earlier bill which induded in the definition of "public
recnrds” e-mail messages sent wo or Ffrom personal comail sdd reses,

14. Fincs. 1F a public body willfully and intentionally fails 1o
comply with the Acr, &t can be fined 32,500 1w 35,0000 per
ocurrence,  Also, now a court must “award such penon
reasonalde attemeys foes and coss.”  However._there is no
reciprucal penalty For a roquestor who abuses the FOLA proces,

15. The Aot Creates a Public Access Counselor.  The bl
Acees Counsdor wall be an amorney within the Attorney
Cemwral’s office, The public access counselor must conduc
eraining of representatives of public hodies, consider complaints
filed by people whe believe the Act has been violared, may Jsue
hum_ﬁn%rI |::||Ji|'|il:l-]]5'.. amil LY RS :gnl_‘l'n.'i:il'lr_'.-' -::l|'|-ll'lil.al'|.~i 10 I}'I:I:ll.il'_'
bdies.  The Public Access Counsdors decsion 5 seviewahle
wnder Minois Adminiseranve Beview Law,

16.The Act Eliminates Appeals to the Head of the Public
Body. Under the new Law, all appeals will ge directly ro the Public
Access Counselor instead of w the bead of the public body, as
previoushy specified.

Because of the sweeping changes provided in this new Liw and i
impact on our public secror clienes and Friends, Ancel, Glink w
coammitted 1o providing ongoing instruction regarding this new
law's provisions. I you have quesrions regarding chis new law,
I::-ll_'._l,:_n_' Lol K{'ri-l.:.-'l'l Eoratrheter ar 312-TE2-7000

-Keri-Lyn Krafthefer



